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Statutes sometimes provide for the imposition of stamp taxes on certain documents or instruments, and in order to 
require a stamp, the transaction must be clearly within the terms of the statute levying and imposing the tax on the 
instrument or document. 


The recordation tax is an excise on the privilege of using the recording offices of the clerks of the court for the purpose of 
perfecting security interests.' Conveyance of property to a separate and distinct entity for consideration is generally subject to 
recordation and transfer taxes. A stamp tax has been regarded as an excise tax levied with respect to the creation of 
instruments.’ Such a tax may not be applied to instruments, such as a promissory note, executed and delivered or made and 
negotiated outside the state which seeks to impose the tax by a resident of such state,‘ but it may properly be applied to a 
document or instrument, such as a note, made within the state by a resident and mailed to the payee outside the state.’ 


The liability of an instrument to stamp duty as well as the amount of such duty, generally, is determined by the form and face 
of the instrument and cannot be affected by proof of extrinsic facts,° and where there is doubt as to the liability of an 
instrument to taxation, the construction is in favor of the exemption because such taxes are strictly construed and all doubts 
and ambiguities resolved in favor of the taxpayer.’ 


Requirement of consideration for documentary tax to apply. 


Where a taxpayer-borrower obtains a lender’s legally enforceable promise to advance additional funds in exchange for the 
taxpayer’s increase of the lender’s lien, the taxpayer receives “actual consideration” within the meaning of the county’s real 
estate transfer tax ordinance even though no loan proceeds are advanced at the time of recording.* Conveyances to family 
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limited partnerships are supported by “consideration” triggering liability for recordation and transfer taxes even though the 
conveyances are made for estate-planning purposes where the value of the partnerships increases by the fair market value of 
the transferred real property, representing economic benefit to partnership interests.” However, in a taxpayer’s transfer of its 
equity in real estate to its subsidiary for only stock issued by the subsidiary, the subsidiary’s assumption of the obligation to 
retire debt secured by a lien of mortgage or deed of trust of property transferred to it is not consideration flowing to the 
taxpayer, and therefore, the transaction is exempt from recordation and transfer taxes.'? Moreover, the distribution of 
unencumbered corporate assets to stockholders upon dissolution and liquidation of a corporation is not a fully taxable event 
subject to a transfer tax where the stockholders give no consideration for the assets they receive." 


Application of exemption from tax on supplemental instruments. 


In order for an instrument that creates a security interest to be exempt from state recordation tax as a “supplemental 
instrument,” it must supplement an instrument creating a security interest previously recorded in the state, and where no state 
recordation tax has previously been paid, recording of an instrument that supplements an instrument previously recorded 
outside of the state does not qualify for a supplemental instrument exemption to the recordation tax.” 


Refinance exemption. 


”’Refinancing” occurs for purposes of a county ordinance providing partial exemption from transfer taxes for refinancing 
transactions when a new sum of money is used to pay off a prior obligation during the term or at the conclusion of the term of 
the old obligation. Such an exemption from the recordation tax for deeds of trust which secure refinancing relates not to the 
nature of the document but to the nature of the transaction secured by the respective documents.'* Moreover, a mortgage 
registration fee exemption applies to a mortgage refinanced by the original lender even though the lender has assigned and no 
longer holds the original mortgage." 


CUMULATIVE SUPPLEMENT 
Cases: 


Under the Documentary Transfer Tax Act, a documentary tax may be applied to transfers of interests in legal entities owing 
real estate if the transfer results in a “change of ownership” within the meaning tax code provisions governing the acquisition 
of more than 50% of the ownership of an of a legal entity or the transfer of more than 50% of the ownership of a legal entity; 
however, where title to realty is held by a partnership entity, a transfer of interest in the partnership entity is taxable only if 
the transfer results in termination, which generally applies when more than 50% of the partnership entity’s interests are 
transferred within a 12—month period. 26 U.S.C.A. § 708; Cal. Rev. & Tax. Code §§ 64(c), 64(d), 11911. 926 North Ardmore 
Avenue, LLC v. County of Los Angeles, 229 Cal. App. 4th 1335, 178 Cal. Rptr. 3d 78 (2d Dist. 2014). 


[END OF SUPPLEMENT] 
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